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THE INITIATIVE BY STATES TO SECURE 
AMENDMENTS TO THE FEDERAL 
CONSTITUTION. 





It is provided by Article V, of the fed- 
eral constitution, that amendment thereof 
may be made in either of two ways. One 
only of these has been resorted to, we be- 
lieve, in the history of our government, 
namely by the Congress submitting proposed 
amendments to the states, which may ratify 
by legislatures or conventions, three-fourths 
of the states being required to signify their 
assent, 

The other method is much more cum- 
hersome and by it the states take the initia- 
tive. By it the Congress ‘‘on the application 
of the legislatures of two-thirds of the sev- 
eral states shall call a convention for pro- 
posing amendments.” Any amendments 
thus proposed must be ratified in the same 
manner as when proposed by the Congress. 

This latter method, it is seen, requires the 
taking of three steps, while the former only 
requires two, and it is apparent, from the 
fact that there is no method among the 
states for them being called in conference 
with each other before taking the first 
step, that the latter method was reserved 
more out of abundance of caution than 
from any expectation, that amendment was 
thereby facilitated, 

The very clumsiness of this method is 
suggestive of two thoughts, one that the 
instrument may be deemed so inadequate in 
changed conditions as to demand a com- 
plete overhauling, or the Congress, not be- 


ing responsive to the will of states as to. 


a particular question, the constituent sov- 
ereignties may compel obedience to that 
will, even if by so acting the question of 
amendment be opened more widely than the 
particular occasion requires. 

The general effect of this alternative 
should be to impress upon the Congress and 
likewise upon the entire federal admin- 





istration, the obligation of being heedful 
of the desires of these sovereignties as to 
how the trust committed to the national 
agency should be exercised. It should 
teach, that, if federal encroachment is suf- 
fered to continue, the passivity of states is 
not because there is no way but in revolu- 
tion for it to be ended, but, by orderly pro- 
cesses under the law, the states may put 
an end thereto. 

We find few people who believe that 
because of the general inadequateness of 
the federal constitution, a federal constitu- 
tional convention should be called to revise 
it. Indeed, to project such a convention 
into the arena of American politics would. 
we believe, be looked upon like opening a 
Pandora’s box of evils. At the outset, 
it would imply a loss of reverence for 
what has been called the greatest document 
ever struck off by the hand of man in a 
given time. 

Therefore, that there is agitation abroad 
for the calling of a federal constitutional 
convention, because the Congress has failed 
to propose a particular amendment which 
has been favored by more than two-thirds 
of the states, and disapproved of by not 
one state, has something more behind it 
than the desirability of that amendment. 

There is behind it the thought, that one 
branch of the Congress has set its desires 
against the other branch, and against this, 
more than the requisite number to compel 
the Congress to open the way for the 
provision desired being submitted independ- 
ently of the will of the adversary branch of 
the Congress. 

We have had sent us a pamphlet, by 
which it appears that there is to be sub- 
mitted, in the interest of securing an amend- 
ment for the popular election of United 
Siates Senators, a proposal of a new and 
simple “Plan for Securing a Constitutional 
Amendment by the Concerted Action of 
the State Legislatures, by their Passing a 
Uniform Joint Resolution and Application 
to be later Submitted to Congress.” This 
submission is to constitute one of the topics 
to be discussed at the Governors’ Confer- 


ence, to be held at Frankfort, Ky., ir ¢ 
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five days’ session, from November 29 to 
December 3, 1910. 


The pamphlet shows that the legislatures 
of 2g states have passed resolutions in favor 
of the popular election of senators and the 
lower house of congress have, upon four 
separate occasions, passed the necessary 
resolution and the senate has persistently 
failed or refused to vote on the question at 
all. 

This certainly seems a defiance of the 
will of the states, the more reprehensible 
because it is the senate particularly that 
would be affected by the submission of such 
a question. This course of conduct is still 
more severely to be denounced, because 
senators owe their selection directly to legis- 
latures, but to more than two-thirds of their 
creators they turn a deaf ear. 

It does not appear and we do not be- 
lieve it was intended, that a “convention for 
proposing: amendments” shall only submit 
such as are drafted before the convention 
meets or even only with reference to such 
questions as may have been in the mind 
of states in calling such a convention. And, 
while we believe there is no question, but 
the senate has acted both offensively and 
rebelliously in not joining with the other 
branch of congress in submitting this 
amendment, we would not like to see a 
convention called solely because the amend- 
ment is a desirable one. 

But does it not devolve on the states to 
resort to this course to vindicate their au- 
thority? Is the lesson to the federal gov- 
ernment and every part and parcel of its 
administration needed? Has not the fed- 
eral judiciary, as well as this recalcitrant 
senate, so flouted state authority, that they 
ought to be taught, that it is by sufferance 
only their disregard of state rights has 
been endured ? 


There are many things the federal ju- 
diciary have done that were rightly done 
according to federal statute, and it seems 
to us that the humbug of diversity of citi- 
zenship jurisdiction ought to have its props 
knocked from under it, and it is a strange 
thing to us how the members of Congress, 





who go accredited by states, have tolerated 
it to the utter disadvantage of their con- 
stituencies. But, as we have this idea, we 
would hope to see a convention for pro- 
posing amendments take up, so hundreds 
of other propositions would help to put 
this country in a turmoil. But is not the 
rebellion of the federal senate a thing that 
should be attended to? 

Let us suggest that the governors, in- 
stead of advising states to adopt a uniform 
request for the calling of a convention, 
advise that legislatures pass uniform resolu- 
tions, that the Congress submit such an 


amendment by a certain date and in default — 


thereof, that it call a convention for pro- 
posing amendments to the constitution, If 
it be urged that a request for a convention 
must depend upon no contingency, it will, 
at least, be sufficient to make a basis for 
a more drastic step in the future. It will 
indicate whether the federal administration 
is or not squarely opposing the will of the 
states, and when that clearly appears, it 
is believed the states will be equal to the 


issue. 








NOTES OF IMPORTANT DECISIONS 





MASTER AND SERVANT—RES IPSA LO- 
QUITUR A QUESTION OF GENERAL JURIS- 
PRUDENCE.—In a case presumably removed 
from a Kentucky state court to a federal 
court, and certainly a case in which the de- 
fendant was liable or not under Kentucky 
law, the plaintiff insisted that under the doc- 
trine laid down by Kentucky Court of Appeals, 
the rule res ipsa loquitur applied, but the fed- 
eral circuit court held that it was not bound by 
such doctrine. Patton y. Illinois Cent. R. Co., 
179 Fed. 530. 

The court said: “If we assume that that 
case upholds the doctrine indicated, neverthe- 
less, as this is a question of general jurispru- 
dence and not of local law merely, we must 
follow the rule, if any, laid down for us by 
the supreme court or by the circuit court of 
appeals of this circuit.” 

We do not know to what this sort of theory 
may eventually extend. We are satisfied, that 
in all the differences in the enforcement or 
non-enforcement between federal and state 
courts, the former pretty well adhere to the 
principle nulla vestigia retrorsum. Why a 
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state is recognized as having the power to give 
a right of action and its courts are not al- 
lowed to determine what shall constitute suf- 
ficient evidence fer a prima facie case in a 
casual court we confess we do not understand. 

If there is a suit upon a common law right, 
assuming that the federai court may say de- 
spite state decision, that it dces or does not 
exist, then it is conceivable that as to such a 
case, the ruling as to res ipsa loquitur being 
a question of general jurisprudence may be 
proper. 

But when a state modifies the common law 
or creates an entirely new right of action, it 
would seem its sovereignty is not adequately 
recognized, if its courts are unable to deter- 
mine for every other tribunal enforcing the 
statutory right what proof is prima facie suf- 
ficient? That right is left to its courts and 
not to other courts for proper vindication, and 
when that is interfered with the right itself 
is obstructed or hindered. 





INSTRUCTIONS—RESTRICTING INSTRUC- 
TIONS WHERE EVIDENCE HAS BEEN AD- 
MITTED FOR SPECIAL PURPOSE IN AB- 
SENCE OF REQUEST THEREFOR.—It is 
somewhat familiar phraseology in an action 
for unliquidated damages for the court to in- 
struct the jury that in awarding damages they 
are to consider “all the evidence in the case.” 
it is also quite a familiar rule or principle, that, 
where a general statement correctly charges 
the law, it is the duty of counsel to ask for 
specific instructions as to particular points. It 
is also generally considered the duty of coun- 
sel to see that a jury is advised, where evi- 
dence is admissible only for a particular pur- 
pose, that it may only be considered as lim- 
ited. 

The Supreme Court of Colorado seems to us 
to have ignored this rule and duty in the case 
of Melcher v. Becher, 110 Pac. 181. 

In that case the acticn was for libel and 
other letters of defendant containing deroga- 
tory matter about plaintiff than the one on 
which the action was based, were offered in 
Defendant’s general objection to 
overruled. The. defense 


evidence. 
their admission was 


pleaded as to the letter sued upon a privileged’ 


communication and plaintiff sought to show 
malice. 

The letters objected to were deemed compe- 
tent on this issue. Defendant neither at the 
time his objection was overruled nor by any re- 
quested instruction, asked that their considera- 
tion be confined to such issue. The court in- 
structed the jury that: “The law does not re- 
strict you to any calculation of damages on a 
pecuniary basis, but you are at liberty in de- 
termining this question to award the plaintiffs, 


if entitled to recover herein, such damages, as 
in the exercise of your reasonable judgment, 
under all the evidence in the case, you may 
think the plaintiffs should have,” etc. 

The sole objection considered by the court 
was the use of the words “all the evidence in 
the case,’ and the court said: “It will be ob- 
served that the instruction fails to caution the 
jury not to increase the damages on account 
of the letters to which objection was inter- 
posed, and advised that such damage may be 
assessed as, in their judgment, from all the 
evidence,” etc. 

This reads rather curiously. The ruling up- 
on the objection is not disapproved and yet 
the defendant is accorded some benefit from 
having interposed it. He rests on his oars 
aiter that, and, seemingiy inviting error, or at 
least, not taking ordinary precaution against 
error against him being committed, gets the 
henefit of his conduct. 





TRIAL AND PROCEDURE—TECHNICAL- 
ITY VS. SUBSTANTIAL JUSTICE IN ENG- 
LAND.—England has undoubtedly gone by 


leaps ard bheunds ehead of us in the matter of 
releasing a case trom the burdens of technical- 
ities cf procedure. But it is interesting to 
know that even in England they are not so 
iree from such inconveniences as we are some- 
times led to believe. Two recent cases may 
be cited fer illustration. 

in Cole v. Christie, the Lords Justices re- 
fused an extension of time, which was sought 
for on the ground that counsel had erroneously 
thought that the plaintiffs had three months 
in which to give notice of appeal against the 
judge’s order as to costs, whereas the time 
allowed by the rule was ten days only. It 
had been held in a number of cases that the 
mistaken advice of counsel or solicitor does 
not entitle the client to ask for an extension 
(cf. In re Helsby [1894] and In re Coles and 
Ravenshear [1907]), and the present applica- 
tion had the less merit because the plaintiffs 
had allowed a long period to elapse before 
trying to put themselves right. Hence the 
maxim was invoked against them—Interest 
reipublicae ut sit finis litium. 

The circumstances in the other case (In re 
a Debtor, No. 692) were harder. The applica- 
tion was made by petitioning creditors for an 
extersion of time for appealing from the dis- 
missal of their petition, and it appeared that 
they had served the notice of appeal within 
the required twenty-one days, but had failed 
to pay the deposit for security for costs or 
enter the appeal within that period. Their 
solicitor had been under the mistaken notion 
that service of the notice was all that was 
' required: and that, indeed, was a common im- 
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pression till last year the Court of Appeal ruled 
it seems, that, to comply with the Bankruptcy 
Rules as to appeal, all the steps must be taken. 
The Lords Justices were of opinion that the 
failure of the solicitor for the applicant to 
read, mark, and inwardly digest the Law Re- 
ports of the previous year was not such an 
unavoidable mistake as to justify the court in 
extending the time. 

“The moral of these cases,” says the Law 


Journal (London), “is very obvious, that the 


lawyer must not only know the principles of 
the law, but must read the reports and keep 
his text-books up to date. Yet it could be 
wished that the rules of procedure were not 
so rigidly applied. As Lord Collins said in 
Coles and Ravenshear: ‘Their relation to the 
work of justice is intended .o be that of hand- 
maid rather than mistress, and the court 
ought not to be so far bound and tied by rules 
which are, after all, only intended as general 
rules of procedure, as to be compelled to do 
what will cause injustice in the particular 
case.’”’ 

This all sounds very familiar to the Amer- 
ican -lawyer. The only difference is that an 
American lawyer would not think of worrying 
abogt his failure to observe a clearly imposed 
stat tory requirement. He would charge it 
up his own negligence and take his med- 
wa He would rejoice if he could but free 
him$elf from the uncertain technicalities sur- 
rounding the introduction of evidence and the 
givjng of instructions—technicalities, which in 
< e seem to have already passed into the 
limbo of things that were but are not. 


INSTRUCTIONS—RELATIVE INFLUENCE 
OF JREQUESTS FOR INSTRUCTIONS GIVEN 
AND ORAL CHARGE BY COURT.—Instruc- 
tions to juries confined to requests offered by 
respective counsel in a case have sometimes 
reminded us of the remark said to have been 
made by a distinguished lawyer after listening 
for ‘a while to an involved oral charge. “How 
that judge is drawing darkness down on that 
jury!” 

While darkness may sometimes be drawn 
down on a jury by small-salaried, and some 
large-salaried, incumbents of judicial place, we 
believe the efforts of opposing counsel to get 
instructions in for their sides more generally 
spread an Egyptian gloom over thé issues to 
be decided. The judge, presumably, always 
wishes the instructions to aid the jury to a 


correct decision of questions of fact. Such 
presumption is not near so violent as to coun- 
sel cffering requests. And we did not know 


that there was any judicial cognizance about 
how jurors looked on these requests. 





& ---——— 





In Alabama it seems that the practice is 
for the judge to charge orally and to read 
such requests for instructions as he permits 
to be given. In the case of Birmingham R. L. 
& P. Co. v. Seaborn, 53 So. 241, the court com- 
mitted an error in its oral charge, and it was 
claimed to be harmless, because corrected in 
a written charge, the phraseology we follow 
being that employed in Alabama decision. 

The Supreme Court of Alabama said: “It 
would be a very unsafe rule to establish that, 
if the trial court charges the law incorrectly, 
but gives a written charge contradicting the 
oral one, the error would be cured. The jury 
would be at sea and would not know which 
to follow, and experience teaches that they 
are more apt to heed what the court tells 
them than the instructions on the slips given 
them.” : . 

The slips given them “possibly appear to 
the jury as if the lawyer is trying to get the 
judge to do something in his favor, and the) 
accordingly discount what he obtains, if it 
disagrees with what the judge tells them ot 
his own motion. 

This is not a bad sort of reasoning and by 
the same token it may be argued, that when 
they hear a judge reading to them noihing 
in the way of instructions but what has keen 
written out for him by the counsel, it does 
not impress them greatly and they “take the 
bull by the horns” and decide cases accord- 
ing to their general sense of right and justice 
For this reason and for the additions] reason, 
that the requests of one side are on the borde: 
line of contradiction to requests on the other 
side, the instructions are more than apt to 
be confusing. 

If there is a connected charge in which 
principles and exceptions are placed in opposi 
tion, a certain phase is developed as _ the 
charge proceeds and then other phases are 
fully presented. At the end of its giving, the 
jury will have been enlightened. With request- 
ed instructions, each request is like a bolt shot 
into the air and then after awhile an opposing 
bolt is let loose, and just when the jury has 
settled down after the verbal pyrotechnics oi 
counsel have ended, they see that through ths 
judge the merry war is still on. An American 
judge, playing such a role, looks more like an 
automaton than a jurist. 


CARRIER—DUTY TO iNTENDING PAS- 


SENGER WHILE WAITING ARRIVAL OF 
TRAIN.—Our much esteemed contemporary, 
the New York Law Journal, referred to this 
Journal in its issue of November 7th, 1910, in 
expression of its disagreement with our criti- 
: Mississippi decision found in 71 


cism of a 
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Cent. L. J. 166. In its issue of November 16th, 
1910, it speaks of its commendation of the de- 
cision we criticised, and submits not only as 
in line with, but as going even beyond its 
view, the case of Texas Midland R. R. v. Ger- 
aldon, 128 §. W. 611, decided by the Supreme 
Court of Texas. 

The latter case is interesting but it does 
not seem to relate to the point decided by 
the Mississippi court in any way whatever. In 
the Mississippi case the question was whether 
one gaging to a railroad station in advance of a 
train’s arrival, but within the statutory time 
providing for a depot to be kept open for in- 
tending passengers, became such by leaving 
his satchel there for his own convenience, 
while he was transacting private business be 
fore the train arrived. The court held he did 
and we took the view this was error, our con- 
temporary agreeing with the court. 

In the Texas case it appears, that one Ger- 
aldson and his family arrived at a depot too 
late to catch a train they intended taking. 
The night being rainy, they wished to re- 
main in the station room, until 5 A. M. the 
next morning when the next train would ar 
rive. The station agent compelled them to 
leave late at night, notwithstanding he was in- 
formed by Geraldon, that his wife was in no 
condition to be exposed to the rain. 

The court held that Mrs. Geraldon was not a 
trespasser when she entered the depot, and 
while the railroad had the lawful right to re 
quire occupants to leave the depot, rather 
than keep it open all night, yet under the cir- 
cumstances, and assumption from the verdict, 
that the agent knew her health would be en- 
dangered by her being put out of the depot in 
the rain, this general right was qualified. 

As showing further, that the plaintiff’s right 
of recovery for the injury she sustained from 
being put out in the rain was not that of one 
with passenger rights, the court said: The rela- 
tive rights and duties of the railroad company 
and Geraldon and his wife on this occasion 
are analogous to those existing between per 
sons improperly upon moving trains when it 
becomes the duty of the conductor to remove 
them from the train. His right to remove 
them under such conditions is not questioned, 
but it is beyond all controversy his duty to 
see that he does not, in so doing, expose the 
persons to danger of life or health.” 

It seems evident to us, that the Texas court 
was little, if at all influenced, to its conclusion 
by the fact of Mrs. Geraldon intending to take 
a train several hours later, except as that fixed 
a time bevond which refuge from inclement 
weather would not be sought. When the court 
was assisted to its conclusion by reasoning 
that even a trespasser would not thus have 





been treated, it needed no intending passen- 
ger’s rights to help it along, and it referred to 


none, but on the contrary said, in effect, that 


but for plaintiff’s condition as to health the 
agent would have had the right to require her 
to leave. 

A coniroversy between editors is of no par- 
ticular interest to this Journal’s subscribers 
and what we have above said is offered on its 
general merits, and because, when we differ 
from our valued contemporary, we are dispos- 
ed to regard its view as worthy of note. 








CRIMINAL, CONSPIRACY NEEDING 
OVERT ACT TO MAKE IT INDICT- 
ABLE. 


Preliminary.—Exception of a strictly 
technical character might possibly be 
taken to the phraseology of this title, but 
decision generally does not distinguish, in 


terminology, between an act to effect 
the object of a conspiracy, so as ‘to 


bring conspiring within the laws’ de- 
nouncement, and an act done in pursuance 
of a conspiracy that is a complete offense. 
Yet overt acts, in common law language, 
contemplate merely those acts which ftfr- 
nish evidence, not aid in the completion, of 
the offense of conspiracy. An overt act of 
conspiracy, at common law, is an act done, 
as the phrase goes, dum fervet opus, and 
in pursuance of the object thereof. But an 
act in pursuance of a conspiring to commit 
a crime, and necessary to make that con- 
spiring an indictable offense, completes the 
opus. Either by relation back, or by trans- 
ference forward, the act and the conspis- 
ing become legally simultaneous. A crinte 
of this sort may be said to be in embryo or 
inchoate and is born or made consummate 
afterwards. 

This distinction would seem to suggest 
that a necessary act to complete the crime 
of conspiracy is not strictly an overt act. 
It is, instead, a part of the crime, while 
an overt act is but evidence of the crime. 
The body of the offense—the corpus delicti 
—of common-law conspiracy may be es- 
tablished without proof of an overt act, 
while statutory conspiracy, differing from 
it in the respect indicated, demands the es- 
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tablishment of at least one so-called overt 
act. 


These observations would seem not to 
require any citation of authority in their 
support and are introduced here by way of 
preliminary. 

Federal Conspirary Statute. Section 
5440, U. S. R. S., reads as follows: 

“If two or more persons conspire either 
to commit an offense against the United 
States or to defraud the United States in 
any manner, or for any purpose, and one or 
more of such parties do any act to effect 
the object of the conspiracy, all the parties 
to such conspiracy shall be liable to a pen- 
alty of not less than one thousand dollars 
and not more than ten thousand dollars, 
and to imprisonment not more than two 
years.” 

This provision has been made the basis 
of so Many prosecutions and has evoked sa 
much discussion, with views so variant, that 
we present it as a type of those statutes, 
which demand in conspiracy the so-called 
overt act. 

It is to be first observe |, that the statute 
attempts to place the “act to, effect,” 
upon the precise footing of the common- 
law overt that is to the act to 
bring the conspiracy into being, as an of- 


etc., 


act, say, 
fence, need not be participated in by more 
than one of those who conspire. Jpso facto, 
then, the conspiring becomes a crime. | 
wish to ask if this is consistent with the 
principle (1) that there can be no com- 
mon-law offenses against the United States, 
and (2) that the commission of the “act 
to effect.” etc., makes the statute of limi- 
tations begin to run? 

Conspiring -tgainst the United States.— 
Mere conspiracy is undoubtedly a common- 
It is malum in se if the ob- 
ject and end is morally bad. And with 
what is morally bad the federal government 
having merely delegated powers, has no 
concern. And a statute in regard to those 
things, about which the government they 


iaw offense. 


represent has no concern, can be none other 
than brutum fulmen. If, therefore, fed- 
eral legislation can decree that an antece- 





dent conspiracy, merely immoral when en- 
tered into, should culminate into crime by 
the subsequent act of one of the conspira- 
tors to effect its object, it is so because ef- 
fect is traced back to cause. But is the 
legal hiatus covered, in federal aspect, by 
such an answer? At most the conspiring 
is not a crime, but it may become one be- 
cause the conspiring authorizes an agent 
to add the necessary ingredient. 

I can imagine a distinction were this 
statute 
state nor the government may recognize 
the investiture of one with authority to 
commit a crime. If this were a state stat- 
ute, it could be construed to mean that 
conspiracy is the offense, but it need not 


state legislation, though neither a 


he prosecuted, unless an attempt is made 
If the United 
States is unable to declare conspiracy alone 
to be a crime, can it declare that the act of 
a single conspirator can raise it to a crime? 
S.2 did 
not pass upon this question, but the rea- 
soning he employed in discussing the ques- 


to carry it into execution. 


Judge Sanborn in Ware v. U. 


tion of overt acts as fixing the last starting 
point of the statute of limitations implies 
that “the act to effect,” etc., is not precisely 
like an overt act in conspiracy at common 


law. ‘Thus, he says, after quoting from 
U.S. v. Britton: “So there is a locus 


poeniientiae after the performance of each 
overt act and a presumption of innocence, 
and, if after the performance of the first 
overt act, a defendant abandons the designs 
of the conspiracy, and the prosecution of the 
conspiracy, and, if the first overt act be- 
comes barred by the statute, the overt acts 
of the other conspirators within the three 
years in the performance of the old con- 
spiracy, without the conscious participation 
of the defendant, ought not to charge and 
cannot charge him with the offense, be- 
cause they fail to evidence his intent to 
violate the law within the three vears.”’ 
We find no such language or reasoning 
Overt acts 
may help to show conspiracy and to con- 


as to common-law conspiracy. 


(1) 154 Fed. 
(U. S.) 1053. 
(2) 108 U. S. 204. 


S77, 84 C. C. A. 603, 16 I. BR. A, 
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spire establishes guilt, while Judge San- 
born says that, even after one may be shown 
to have conspired, “a presumption of inno- 
cence” attends him until his conscious par- 
ticipation in another overt act is proven. 
At common law this conscious participation 
follows from proof of the conspiracy. If 
such reasoning is admissible as to later 
overt acts, a fortiori “conscious participa- 
tion” should be required as to the first act. 
which alone makes the conspiracy indict- 
able at all. 

Starting of Limitations from First Act 
to Effect, etc—The fact that a conspiracy 
never becomes indictable until some act 
done to effect the object of the conspiracy 
has been ruled to make the statute of limi- 
tations begin to run from that time. In- 
deed, about the only controversy between 
the lower federal courts seems to be wheth- 
er later overt acts may make a new start- 
ing point. The theory of a new starting 
point is that each overt act constitutes a 
renewal of the agreement. At common law 
that would seem very much like a fiction 
arising ex necessitate rei, that is to say, if 
the rule were otherwise, then by the terms 
of a conspiracy it might be provided that 
the first overt act should not occur until 
the offense of conspiracy has been barred. 
Then all steps to carry out a nefarious 
project could be committed with mpunity. 
Therefore, the renewal theory has been in- 
vented, to which I will advert later on. 

Taking, however, into account the dis- 
tinction between a common-law overt act 
and an “act to effect the object” of a statu- 
tory conspiracy, it is to be asked, why the 
date of the beginning of the statute should 
be brought forward to the commission of 
the act rather than relate back to the for- 
mation of the conspiracy? Very probably 
a sufficient answer is, that then is the first 
time the law takes any notice of the of- 
fense and, if at common law a mere fiction 
of renewal can make a new starting point, 
a fortiori does the time of a conspiracy be- 
coming indictable make the statute first 
begin to run. This sort of reasoning, how- 
ever, is based on the weakness of the stat- 
ute rather than its force, and converts a 





saving-clause in favor of an accused into 
a weapon against him. 

Formation and Renewal of Conspiracy. — 
At common law it is undoubtedly true that 
the formation of the conspiracy must be 
proved to be within the statutory period, if 
the indictment is framed that way. A lead- 
ing case on this subject is that of Com- 
monwealth vy. Bartilson.* There were two 
counts in the indictment, the first charging 
conspiracy without alleging overt acts, and 
the second charging ‘“‘divers, dishonest, 
malicious and unlawful acts” in pursuance 
and as a renewal of said conspiracy, etc. 
In the first the date of the formation of 
the conspiracy showed it was barred by 
the statute, and the date of the renewal in 
the second count was later and no bar at- 
tached. A bill of particulars was called 
for as to the second count and the latest 
overt act stated therein was at a date which 
showed it was barred, But demurrer was 
only sustained as to the first count, the court 
reasoning that: “While the bill of particu- 
lars showed a defect of proof, ye. an in- 
dictment should not be quashed for that 
reason,” as “this may be supplied at the 
last moment.” Then is discussed the rele- 
vancy, as at common law of overt acts, 
the court saying: “Acts and conduct prior 
to the statutory time may he given in evi- 
dence, provided they tend to show a con- 
spiracy existing at the time charged in the 
indictment.” Under the reasoning, how- 
ever, adopted by Judge Sanborn,‘ it would 
seem quite doubtful about the admissibility ” 
of such evidence, because he says there is 
a presumption of innocence in the locus 
poenitentiae theory advanced by Judge 
Wood’ in regard to formation of the con- 
spiracy and the first act necessary to make 
it indictable, extended by Judge Sanborn, 
subsequently, beyond such first act. 

This theory of renewal, pressed by the 
Bartilson case, is based by analogy upon the 
rule, that, while in criminal cases venue 
must be laid in the county in which the 
offense was committed, yet in conspiracy it 


(3) 85 Pa. St. 482. 
(4) Ware v. U. S., supra. 
(5) U. S&S v. Britton, supra. 
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may be laid in any county in which an 
overt act has been done by anyone of the 
conspirators.’ In this the common law is 
seen to take account of existence, rather 
than formation of conspiracy, and to re- 
gard the offense as a continuing one—a 
menace because of its potency of evil. 

Venue has been held to be properly laid 
“either in the county of the original un- 
lawful confederation or in that wherein any 
unlawful act pursuant thereto transpired.” 

The Matther case says: “The law con- 
siders that whenever they act, there they 
renew their agreement, and this agreement 
is renewed as to all, whenever ary one 
does an act in furtherance of their com- 
mon design.” 

[ have tried to make plain, that the af- 
fixing of guilt to all who originally conspire 
is a tenet of the common law, enforced in 
utmost rigor, while the federal supreme 
court, as interpreted by Judge Sanborn, 
gives to-every conspirator the benefit of a 
presumption of innocence, that is to be over- 
come not: “Whenever any one does an act 
in furtherance of their common design,” 
but only by ‘“‘conscious participation in such 
an act.” That distinction should cut a wide 
the admissi- 
bility of so-called overt acts in statutory 
conspiracy as evidence; as to the measure 
of proof required to convict, and whether 
or not venue is properly laid, when not in 
the county where the original conspiracy 
was entered into. Incidentally, and neces- 
sarily, too, it controls the question of the 
running of the statute, making it exceed- 
ingly more difficult to trace back the last 
of a series of overt acts to the original con- 
spiracy. 

Federal Cases as to New Starting Points 
of Limitation.—In Insurance Co. y. State’ 
the Mississippi supreme court, which fol- 
lowed the rule of renewal, spoke of cases 
in the lower federal courts as seemingly 
opposed to U. S. v. Britton, supra, in that 


swath in questions as to 


(6) Whar. Cr. Law, Sec. 2350; Rex v. Scott, 
{ East 164; People v. Matther, 4 Wend. 230. 

(7) 2 Bish. Cr. Proc., Sec. 286; Peo. v. Mat- 
ther, supra; Noyes v. State, 41 N. J. l. 422. 

(8) 75 Miss. 24, 22 So. 99. 





they based their ruling of the statute of lim- 
itations beginning to run from the first 
overt act, and not receiving a new starting 
point from subsequent overt acts, in that 
the crime being complete with the first “act 
to effect,” etc., it was not continuing, be- 
cause the Britton case held that “conspir- 
acy was the gist of the offence,” It sup- 
posedly, therefore, reasoned the Mississippi 
court, was subject to renewal by overt 
acts in pursuance thereof. At that time 
these lower courts were generally holding 
this way, but later cases have adopted the 
renewal theory, the supreme court not yet 
having ruled on the question. 

An early case in which it was ruled that 
the first act fixed the starting point of the 
statute was that of U. 5. v. Owen,® the 
conspiracy relating to fraudulent entries of 
public lands. The opinion said; “This is 
an ipstantaneous crime, composed of the 
conspiracy and the first act done to affect 
the object thereof, at whatever distance of 
time therefrom. Where the conspiracy is 
formed the crime is begun and when the 
act is committed it is consummated. An 
indictment will then lie against the criminal 
and the limitation on the right of the gov- 
ernment to prosecute him begins to run, 
and in three years the bar is complete.” 
This reasoning induced the court to say 
subsequent acts did not make a new start- 
ing point. But it hardly sounds conclusive, 
because the real question, was, not when 
the statute first began to run, but whether 
or not it was tolled on the principle of re- 
newal. 

In U. S. v. McCord” the conspiracy was 
for a like object and the opinion said: 
“That conspiracy is a continuing offense in 
the sense that, as to the first and original 
parties to the conspiracy, this statute be- 
gins to run anew from the time of the 
commission of every overt act, is a conten- 
tion this court is unable to affirm.” The 
court may have had in mind the concept 
more fully developed by Judge Sanborn 


about “conscious participation,” though 
(9) 32 Fed. 534. 
(10) 72 Fed. 159. 
(11) U. S. v. Ware, supra. 
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this does not very clearly appear, and the 
case is rather taken as following U. S. v. 
Owen, as a direct ruling. 

Ex parte Black’* seems the latest federal 
case approving the rule stated in U. S. v. 
Owen, and it attempts to draw a distinc- 
tion as to the Greene-Gaynor case,'* 
saying that there: “From year to year the 
old conspiracy was adopted to new con- 
tracts whereby the government was de- 
There might be some 
reason for treating that as a continuing 


frauded. 


offense which was revived afresh with each 
new contract. Lut there is no well-rea- 
soned case to which my attention has been 
called, which justifies the doctrine that in 
every case of conspiracy the statute begins 
to run from the last overt act instead of 
If the illicit act is con- 
tinued and new overt acts to carry it out 
occur within the period of limitation, the 
pleader should charge a new conspiracy 
and the jury may be warranted from all 


from the first: 


the evidence in finding the existence of 
such It is perceived that 
this opinion lacks something of positiveness 
in view. 


new offense.” 


The Greene-Gaynor case seems about 
the first of the federal cases to proceed 
upon the new starting point theory—that 
is new as distinguished from pricr fed- 
eral Judge Parlange’* seems to 
think there is even stronger ground for 
a new starting point in statutory, than in 
common law, conspiracy. He argued that, 
as it is plain the statute is not set in mo- 
‘tion by the forming of the conspiracy, but 
by the commission of an overt act, he 
could not conceive that subsequent acts may 
be committed with impunity, as is the case, 
if the first overt act is barred by the statute. 
This reasoning ignores, however, the spe- 
cial significance the law expressly attaches 
to the first overt act, unless Judge San- 
horn’s theory of an intervening locus poeni- 
tentiae is accepted. 

I said that the federal supreme court 
lad not passed upon the question, but in- 


cases. 


(1z) 147 Fed. 832. 
(13) U. S. v. Greene, 115 Fed. 349. 
(14) U. S. v. Bradford, 148 Fed. 413. 





ference from its affirmance, in memoran- 
dum decision, of Lorenz v. United States*® 
possibly places it on the side of the new 
starting point theory. The opinion of 
Court of Appeals; District of Columbia, in 
the Lorenz case said: ‘‘Undoubtedly, as 
argued, the conspiracy is the gist of the 
offense defined in Section 5440, though it 
is not indictable until some overt act shall 
have been done by one or more of the 
conspirators to effect the object of the cor- 
rupt agreement. The offense is then com- 
plete as to that act, and the statute begins 
at once to run; but it does not follow 
that all similar acts thereafter may ‘be 
committed with impunity. Through the 
repetition of such acts—overt acts as they 
are commonly called—the conspiracy is 
made a continuing offense. By each sub- 
sequent act it is repeated and entéred into 
anew.” 

The Ware case adopts the renewal the- 
ory, but hedges it about as I have shown 
with “the conscious participation” feature, 
a concept not, I believe, discoverable in 
any ruling where the offense, not the gist 
of the offense, is conspiracy. 

The most recent ruling in any reported 
case on the question of the latest starting 
point of the statute, is one by Eighth Cir- 
cuit Court of Appeals.1® The last overt 
act principle, as held in the same court, by 
another bench, in U. S. v. Ware, was adopt- 
ed, but it was ruled, in a land frauds case, © 
that what was done by officials of the Gen- 
eral Land Office in issuing a patent, was 
not an overt act that could be counted in 
ascertaining the latest date from which the 
statute is to run. This ruling is better 
based, I think, on the theory Judge San- 
born advances, than where the commion- 
law principle of guilt from conspiracy 
alone ties together all and every act in 
pursuance thereof. The statute itself, it is 
to be noticed, says, “and one or more of 
such parties (conspirators) do,” etc., and 
strict construction in favorem liberatis may 
require of itself the ruling that was made. 


24 App. D. C. 337; S. C. 196 U. S. 640. 
Lonabaugh vy. U. S., 179 Fed. 476. 


(15) 
(16) 
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Venue Where Conspiracy Was Formed, 
—It is not necessarily ruled by the federal 
supreme court that the venue in conspir- 
acy based on Section 5440 must be in the 
jurisdiction where the conspiracy is orig- 
inally entered into, but this seems not an 
unfair inference from one of its late rul- 
ings, considering the circumstances under 
which it was made.’* In that case the in- 
dictment was found in the District of Co- 
lumbia as being at the place where the 
conspiracy was entered into and all the 
overt acts were in California, the scheme 
being to defraud the government of land 
there, through fraudulent entries. It was 
complained that it was a hardship to drag 
an accused clear across the country to 
stand a trial when he could be prosecuted 
in his own state. The court said: “We 
have ourselves decided, that, if the con- 
spiracy be entered inte within the jurisdic- 
tion of the trial court, the indictment will 
be there, though the overt act is shown to 
have been committed in another jurisdic- 
tion, or even in a foreign country.”'* It was 
further said that: “Constitution requires 
the trial of all offenses in the state where 
the crime is committed and notwithstand- 
ing the hardship” incident to bringing the 
defendant from California, this was deemea 
unavoidable. 

If it be true, as at common law, that the 
venue can be laid, in addition to the place 
where the conspiracy is formed, at the place 
where an overt act is committed, because 
it is there renewed, why was it “unavoid- 
able,” that this defendant should be brought 
from California? The dissent by three 
judges went upon the claim that the record 
showed the conspiracy was formed in Cali- 
fornia, and a trial, which must necessarily 
result in an acquittal, should not be forced 
upon the defendant, where he is put to so 


(17) Hyde v. Shine, 199 U. S. 62. 
(18) Dealy v. U. S, 152 U. S. 539. 





great a hardship. But the entire court pro- 
ceeded on the theory, that there was but 
one place of trial, and that was where the 
conspiracy was first formed. 

It may be thought that this ruling cuts 
out the renewal theory and carries the 
limitation period back to the first act to 
effect the object of a conspiracy. If it 


does not do this, prosecution has to pro- 


ceed on the existence, and not the forma-- 


tion, of a conspiracy being the predicate 
of an overt act making the conspiracy 
indictable. But, if so, the federal supreme 
court was not technically accurate in the 
Hyde case. But at all events that court 
does recognize the locus pocnitentiae doc- 
trine as applied to the period between for- 
mation of conspiracy and the first act, as 
Judge Wood's language has been approved 
since then.° Whether it extends beyond 
the time of the conspiracy having become 
indictable, as Judge Sanborn reasons, is 
another question. 

This reasoning of Judge Sanborn cer- 
tainly puts a complexion on overt acts in 
statutory conspiracy which is not known to 
the common law, and, if observed, should 
make convictions more difficult to secure. 
Under this theory there is a humane ex- 
tension of the presumption of innocence 
theory, which is rested more on a tech- 
nical idea than on any experience in 
practical affairs. A man who conspires 
with another is as morally guilty under 
the statutory as the common-law rule of 
conspiracy. He sets in motion a wrong as 
much in one case as the other, and his re- 
sponsibility for consequences should be as 
severe in one case as the other. ‘When 
Judge Wood evolved the locus poenitentiac 
idea, he applied it to an inchoate offense. 
When Judge Sanborn extended it, he wiped 
out a completed offense, and, thereby, seem= 
to have created a rule opposed to that rec- 
ognized by the common law. 

N. C. Cou rer. 

St. Louis, Mo. 


(19) Ibid 1. c. 546, 547. 
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SALES—INNOCENT PURCHASER FROM 
VENDEE. : 


JOHNSON v. IANKOVETZ. 





Supreme Court-of Oregon. July 26, 1910. 


110 Pac. 598. 


Plaintiff,sold two guns to a person who was 
a stranger toe him and took the purchaser's 
check in payment, and the purchaser immediate- 
iv sold the guns to defendant. The check was 
dishonored. Held. that there was no waiver of 
immediate payment for the guns, and that the 


delivery was conditional, and defendant acquir- 
ed no title to them. 

Appeal trom Circuit Court, Multnomah 
County; John B. Cleland, Judge. : 

Action by Charles F. Johnson, doing busi- 
ness as the Portland Gun & Bicycle Company, 
against Sam lankovetz, doing business as the 
Maine Loan Office. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

See, also, 102 Pac. 799. 

This is an action of replevin commenced in 
the justice court for the recovery of two guns 
of the value of $45.05. On August 25, 1908, 
E. C. Adams contracted to purchase from 
plaintiff the two guns at the price named, and, 
for the purpose of payment, gave to him his 
check for $45.30 on the Merchants’ National 
Bank. He had no money in the bank and the 
check was dishonored. At the time of the 
transaction, plaintiff delivered the goods to 
Adams, who, the same day, sold them to de- 
fendant for the sum of $22. Upon appeal to 
the circuit court of Multnomah county, judg- 
ment was rendered in favor of plaintiff. De- 
fendant appeals. 

EAKIN, J. (after stating the facts as above). 
It is first urged that the complaint does not 
state facts sufficient to constitute a cause of 
action in that it does not allege that, at the 
time ‘of the commencement of the action, 
plaintiff was the owner and entitled to the 
possession of the goods. But counsel over- 
looks the sixth subdivision of the complaint, 
which states that, at all times and dates men- 
tioned, plaintiff was and now is the owner 
and entitled to the immediate possession of 
the property, which is a sufficient allegation 
in that regard. 

The question for determination is whether, 
by the delivery of the goods to Adams, such 
a title passed that an innocent purchaser from 
him might acquire a title thereto as against 
plaintiff. That depends upon whether the sale 
Was one in which the title to the goods was 
to remain in the vendor, until some condition 
precedent is fulfilled, or the delivery was un- 





conditional. The law presumes a sale to be 
for cash when nothing is said to the contrary, 
and, upon a sale for cash, payment and deliv- 
ery are concurrent acts. If the price is not 
paid at the time of the delivery of the goods, 
the vendor may immediaiely reclaim them. 
Mechem on Sales, § 551. Benjamin, on Sales, 
at section 320, states the rule as to cash 
sales, viz.: “Where the buyer is by the con- 
tract bound to do anything as a condition, 
either precedent or concurrent, on which the 
passing of the property depends, the property 
will not pass until the condition be fulfilled, 
even though the goods may have been actual- 
ly delivered into the possession of the buyer.” 
And in his notes to this rule, at page 299, he 
says: “It being clear that, in the absence ‘ot 
any credit expressly or impliedly allowed, pay- 
ment is a condition precedent, or at least con- 
current, it necessarily follows that the right 
ort property does not pass until that is done, 
even though the article is delivered.” No title 
will pass, even to an innocent purchaser, for 
value from the vendee, unless the circum- 
stances show that the vendor waived his right 
to immediate payment. Johnson-Brinkman Co. 
v. Central Bank, 116 Mo, 558, 570, 22 S. W. 
813, 388 Am. St. Rep. 615. Whether the vendor, 
upon delivery of the goods, thereby waives im- 
mediate cash payment and thus permits the 
title to pass, is a question of fact to be de- 
termined from the circumstances. If the de- 
livery is voluntarily made, without immediate 
payment being insisted on, the condition is 
waived. Some authorities hold that, in case 
of an innocent purchaser from the vendee, 
waiver will be more readily inferred from de- 
livery,:if there is no express reservation of 
title. Mechem on Sales, § 554; Benj. on Sales, 
p. 299; National Bank of Commerce v. R. R. 
Co., 44 Minn. 224, 46 N. W. 342, 560, 9 L. R. A. 
263, 20 Am. St. Rep. 566; Hirschorn and an- 
other v. Canney and another, 98 Mass. 149; 
Armour v. Pecker, 123 Mass. 143. 


In the present case the sale was a cash 
sale, and payment was attempted to be made 
by check on the bank in which the purchaser 
had neither funds nor credit. Delivery of the 
goods was made with the understanding that 
the check represented the cash. The deliv- 
ery was, therefore, conditioned that the check 
would be honored. There is a distipction be- 
tween a sale, induced by fraud, in which the 
vendor, in ignorance of the fraud, transfers 
the title and possession, in which the sale is 
voidable but not void, and an innocent pur- 
chaser from the vendee may acquire a good 
title (Burns v. Kennedy, 49 Or. 588, 90 Pac. 
1102; Truxton v. Fait & Slagle Co., 1 Pennewill 
(Del.) 483, 42 Atl. 431, 73 Am. St. Rep. 81; 
Moore v. Moore, 112 Ind. 149, 13 N. E. 6738, 2 
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Am. St. Rep. 170): and a case in which the | conditional, and, if payment is refused, the 

vendor does not intend to part with the title | vendor may reclaim his goods either from the 

until the price is paid, the delivery and pay- | vendor or any one claiming through him, To 

ment being concurrent acts, and although the | the same effect are sections 551, 552, 555, Id; 


goods are delivered to the vendee, yet, with- 
out payment, no title will pass. In the one 
ease it is intended that the title shall pass; 
in the other, that it shall not. National Bank 
of Commerce v. R. R. Co., 44 Minn. 224, 46 
N. W. 342, 560, 9 L. R. A, 268, 20 Am. St. Rep. 
Hodgson vy. Barrett, 33 Ohio St. 63, 31 
\m. Rep. 527. 

It is said in Evansville & Terre Haute Rail- 
road Co. v. Erwin, 84 Ind. 457, 464, “Where 
payment is to be made simultaneously with 
delivery, and is omitted, evaded, or refused 
by the vendee on getting the goods under his 
control, the delivery in such a case is merely 
conditional, and the nonpayment would be an 
fraud entering into the original agree- 
which would render the whole contract 
void, and the seller would have the righi in- 
stantly to the The judge 
With from Coggill v. Hart- 
etc., R. R. Co., 3 Gray (Mass.) “The 
vencee, in such cases, acquires no property in 
* The delivery, which in ordin- 
ury cases passes the title to the vendee, must 


266; 


act of 
ment, 
reclaim goods.” 
quotes approval 
ford, 545: 
the goods. 


take effect acccrding to the agreement of the 


parties. The vendee, therefore, in such 
cases, having no title to the property, can 
pass none to others.” He further holds that 


the attempted sale by the vendee did not pre- 
clude the vendor from regaining his property. 

In Schneider v. Lee, 33 Or. 578, 17 Pac. 269, 
relating to a conditional sale, where it was 
urged that the purchaser from the vendee in 
such a case should be protected, Mr.+ Justice 
Thayer holds to the contrary, following Singer 
Mfg. Co. v. Graham, 8 Or. 17, 34 Am. Rep. 
and Harkness v. Russell, 118 U. S. 663, 7 Sup. 
Ct. 51, 30 L. Ed. 285. In the sale in the case 
of Schneider v. Lee, the title was expressly 
reserved, pending payment, but the vendor's 
rights did not depend upon notice to the sub- 
vendee, but upon want of title in the original 
vendee. 

in National Bank of Commerce v. R. R. Co., 
supra, Johnson-Brinkman Co. v. Central Bank, 
supra, Canadian Bank v. McCrea, 106 Ill. 281, 
and Commonwealth v. Devlin, 141 Mass. 423, 
6 N. E. 64, the sales were for cash and pay- 
ments were made by checks, which were dis- 
honored, and it was held that no title passed 
to the vendee, and that the gocds might be 
reclaimed by the vendor from a subsequent 
purchaser. 

Mechem on Sales, § 554, states that, where 
the payment of the purchase price is express- 
ly cr impliedly a condition precedent to the 
passing of title, the delivery is deemed to be 


572, 








Benj. on Sales, §§ 520, 343, and note on page 
299; Johnson-Brinkman Co. vy, Central Bank, 
supra; National Bank of Commerce y. R. R. 
Co., supra; Hirschorn and another v. Canney 
and another, supra; Armour v. Pecker, supra; 
Evansville & Terre Haute Railroad Co. v. Er- 
win, supra; Furniture Co. v. Hill; 87 Me. 17, 
22 Atl. 712; Dudley v. Sawyer, 41 N. H. 326. 

If the intention of the vendor in a cash 
sale, as gathered from the circumstances of 
the transaction, was to pass the title with the 
delivery of possession or if he waived im- 
mediate payment, then as to an innocent pur- 
chaser the title will pass. Mechem on Sales, 
§ 552; Bowen v. Burk, 13 Pa. 146; Furniture 
Co. v. Hill, supra; Oester v. Sitlington, 115 Mo. 
247, 21 S. W. 820. As to such a waiver of 
immediate payment, sce, also, note to Fishback 
v. Van Dusen, 33 Minn. 111, 22 N. W. 244, in 
24 Am. Law Reg. (N.S.) 514. 

In the present case every circumstance tends 


to show that the vendor did not waive im- 
mediate payment of the price of the goods 
The purchaser was a stranger to him, and 


there was no intention to deliver the goods 

upon his credit, but plaintiff expected to re- 

ceive the cash upon the presentation of the 

check, and evidently would not have parted 

with the goods otherwise. The delivery was 

conditional, and defendant acquired no title 
The judgment is affirmed. 


Nore.—Property Sold for Cash and Delivery 
Made JWithout Condition Being Enforced Se 
Far as Bona Fide Purchasers are Concerned.— 
The principal case has much authority behind 
it, but there are some strongly reasoned cases 
opposed to it. ‘These are not the later, but older 
cases, and one of the clearest of their number 
is the case of Comer v. Cunningham, 77 N. Y. 
391. 33 Am. Rep. 626. In that case it appears that 
plaintiffs sold in Georgia a number of bales of 
cotton, for which the purchaser gave two drafts, 
one of which was paid and the other not. The 
cotton was shipped by steamer to New .York and 
drawn against by the purchaser with bill of lad- 
ing attached. The original owner brought suit 
for a certain number of the bales in New York, 
which had been there delivered to the consignee, 
who had paid the draft on him. It was claimed by 
the plaintiff, that by virtue of a Georgia statute, 
which provided that “cotton, rice and other pro- 
ducts sold by planters and commission merchants 
on cash sale shall not be considered the property 
of the buyer, or the ownership given up, until 
the same shall be fully paid for, and although 
it may have been delivered into the possession 
of the buyer, no title passed. The court took 
the view that this statute did not make the sale 
a conditional sale. “It simply made the deliv- 
ery conditional, and if written into the contract, 
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vould affect nothing but the delivery. The prop- 
rty in that case stood precisely in the same 
‘ondition after its delivery by Williams, at Savan- 
nah, as if the transaction had taken place in 
this state, and the vendor on a cash sale had 
expressly attached to the delivery a condition 
that the title should not pass until payment of 
the price. Such transactions are of common oc- 


currence in this state. * * * Where goods are 


old to be paid for, in cash or by notes, on deliv- 
ry, if delivery is made without demand of the 
notes or cash, the presumption is that the condi- 
tion is waived and‘a complete title vests in the 
purchaser. * * * After actual delivery, although 
is between the parties to the sale such delivery 
e conditional, a bona fide purchaser from the 
endee obtains a perfect title, though a volun- 
tary assignee of the purchaser does not.” 

In Michigan C. R. Co. v. Phillips, 60 Ill. 190, 
the rule is recognized, that where no time of 
payment is fixed in a salé contract for payment, 
payment is a condition precedent to the vesting 
‘f title, but if there is delivery to the purchaser, 
ven though there is no waiver by the seller of 
payment by the seller so as to make title vest 
in the buyer, there is such a vesting of the lat- 
ter with indicia of ownership as will protect a 
hona fide purchaser for value from the buyer. 
The court said: “The sellers did not see fit to 
exact payment at the time, as they might and 
should have done, where rights of innocent pur- 
‘-hasers might intervene, but trusted to the per- 
sonal security of Ames till the following morn- 
ng; and the consequence of this misplaced con- 
tidence should be borne by them rather than 
that the bank should be the sufferer by it.’ The 
bank in the interval spoken of had advanced 
money on a bill of lading for the goods which 
Ames had removed and shipped. 

In Young v. Bradley, 68 Ill. 553, it was ruled 
that where a party sold pork to be paid for on 
delivery, and had the same taken to the railroad 
lepot for shipment to the purchaser, and when 
purchaser refused to accept and pay for same, 
et took no steps to prevent the railroad making 
lelivery to the purchaser, who, taking and storing 
the pork in a warehouse, sold warehouse. re- 
ceipts therefor. An innocent purchaser of these 
receipts was held to be protected. This case 
*xpressly cites the Phillips Case and says the 
rule there announced is settled law in that state. 

In Old Dom. S. S. Co. v. Burckhardt, 31 Gratt. 
664, the Virginia Court of Appeals introduces 
something of refinement into the question. There 
it is held that upon the sale of a chattel to be 
paid for on delivery, if possession is delivered 
without the payment and before the vendor claims 
the chattel, it is sold by the vendee to an inno- 


cent purchaser, and paid for, he is protected im 


his title. But if there is not a contract for sale, 
but only a transfer of possession, to become a 
‘ontract of sale when payment is made, the per- 
son in possession has no title to the chattel, and 
an innocent purchaser from the person in pos- 
session, gets no title. We apprehend it would 
he exceedingly difficult to apply this distinction. 
In that case the facts show that a broker met a 
merchant on change and a day or two after- 
wards took samples from him of stearine and 
told him to weigh off to him go tierces. Later 
in the day the broker sent order to sellers to 
deliver the stearine, and getting possession on 





this order and shipping it to their customer, 
drew draft with bill of lading attached. This 
was paid before the seller could stop same, The 
purchaser from the seller was held to get a 
good title. In answer to the contention that there 
is a conditional sale when the terms are cash on 
delivery, it was said: “A bona fide purchaser 
without notice of the condition upon which his 
vendor has acquired possession, will be protected 
against the claim ‘of the original vendor in the 
same manner where the sale and delivery are 
conditional, as where the possession has been ob- 
tained by fraud. * * * If a party purchases goods 
for cash, and they are delivered to him upon the 
condition that he shall pay for them on delivery, 
he perpetrates a fraud by selling them to another 
before complying with the condition; but if the 
person to whom he sells deals with him in good 
faith, it is difficult to see why, upon the prin- 
ciple before stated, the innocent purchaser ought 
not to be protected against the claim of the orig- 
inal vendor, who by his own act has enabled his 
vendee to perpetrate the fraud.” 

The theory of giving an innocent. purchaser 
protection is that he has been misled by an- 
other being clothed with the indicia of title. He 
is thus clothed in the one case as well as the 
other and it is cither by the act or sufferance of 
the original vendor that he is enabled to take 
advantage of another. Why should a technical 
rule such as that the title of the possessor is 
in one case void and in the other only voidable 
make any difference? If there is actual notice 
of the fraud or want of title in either case, one 
cannot be a bona fide purchaser. But there is 
actual fraud in both cases by the original vendee. 

In the case of delivery without payment, the 
seller has abundant opportunity to protect him- 
self and ought to be blameworthy for not doing 
So. . 








HUMOR OF THE LAW. 





The court room was crowded. <A wife was 
seeking divorce on the grounds of extreme 
cruelty and abusive treatment. Guns, axes, 
rolling pins and stingng Invectives seemed to 
have played a prominent part in the plaintff's 
married life. 

The husband was on the stand undergoing a 
gruelling cross-examination, 

The examining attorney said: “You have tes- 
tified that your wife on one occasion threw 
cayenne pepper in your face. Now, sir, kindly 
tell us what you did on that occasion.” 

The witness hesitated and looked confused. 
Every one expected that he was about to con- 
fess to some shocking act of cruelty. But their 
hopes were shattered when he finally blurted 
out 

“T sneezed.”—Everybody’s Magazine. 


We have heard many definitions of drunken- 
ness, but one given by a witness last month 
at one of the county courts is, we must admit, 
new to us. “They don’t .consider they are 
drunk,” said the witness, “until they lie down 
and pull the mud over them for a blanket. 
—Law Notes. 
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1. Adverse Possession—Title Which May be 
Divested.—Adverse possession may divest an 


equitable as well as a legal title—Klatt v. City 
of Detroit, Mich., 127 N. W. 409. 

2. Assault and Battery—Self-Defense.—In a 
civil action for assault, self-defense is unavail- 
anle in justification in the absence of proof that 
defendant was free from fault in bringing on 
the difficulty.—Morris v. McClellan, <Ala., 53 
So. 155. 

3. Use of Deadly Weapon.—The use of a 
deadly weapon held not necessary to make an 
assault and battery one of an aggravated na- 
ture.—State vy. Dalby, 8S. C., 68 S. E. 633. 

4. Assignmentsa—Contract for Goods to be 
Manufactured.—Where a contract for purchase 
of goods to be manufactured involved personal 








confidence, it was not assignable by the seller. 
—Schlessinger v. Forest Produce Co., N. J., 76 
Atl. 1024. 





5.——Equitable Assignments.—Where an or- 
der is drawn on a particular fund and presented 
to the debtor, there is an equitable assignment, 
though the debtor refuses to recognize the as- 
signment.—Cope v. CC. B. Walton Co., N. J., 76 
Atl. 1044. 

6: Bankruptey — Discharge. — Judgments in 
actions the gist of which is the actual fraud of 
defendants are not released by a discharge in 
bankruptcy, and in determining whether an ac- 
tion falls within such category courts will look 
to the pleadings and judgment.—Moody v. Mus- 
cogee Mfg. Co., Ga., 68 S. E. 604. 


 F Discharge.—A disposition of his prop- 
erty by a bankrupt with intent to keep it from 
his creditors is with intent to hinder, delay, or 
defraud them. and will bar his right to a dis- 
charge.—In re Nelson, D. C., 179 Fed. 320. 

&.——-Power of Trustee.—A trustee in bank- 
ruptey cannot maintain a bill for the benefit of 











less than all the creditors.—-Stephenson vy. 
Ala., 53 So. 93. 


9. Protection of Bankrupt 
A bankrupt, arrested on a civil 
in the state to testify before the 
violation of an order of protection given him, 
will be discharged by the court of bankruptcy 
on writ of habeas corpus, regardless of whether 
or not.the claim on which he was arrested Is 
one dischargeable in bankruptcy. — United 
States v. Flynn, D. C., 179 Fed. 316. 


10. Banks and Banking—Drafis._-As between 
a bank discounting a draft and the drawer, the 
proceeds of the draft, when collected, belong to 
the bank.—Krafft v. Citizens’ Bank of Dyers- 
burg, Tenn., 124 N. Y. Supp. 214. 


Bird, 





Arrest. 
while 
referee, in 


from 


process 


11.——Payment of Forged Paper.—A deposit- 
or has a cause of action against a bank for 
the amount a check paid by it is raised by the 
payee above the original amount.—In re Beer, 
124 N. Y. Supp. 423. 


12. Beneficial Associations—Charities.—In thie 
absence of statutory authority, a benevolent 
corporation has no power, by the action of its 
stockholders and directors, or either, to volun- 
tarily dissolve itself.—Summer Lodge, No. 180, 
I. Oo. Oo. F., v. Odd Fellows Home of New Jer- 
sey, N. J., 77 Atl. 36. 


13. Benefit Societies—What Law Governs. 
Contracts of a foreign mutual benefit insurance 
association, made and to be performed in the 
state, will be interpreted under the laws of the 
state.—Green v. Supreme Council of Royal Ar- 
canum, 124 N. Y. Supp. 398. 


14. Bills and Notes—Evidence of Payment.- 
In an action against the personal representa- 
tives on notes made by deceased for the pur- 
chase price of property, evidence that the-prop- 
erty had been paid for by the execution and 
payment of another note was admissible under 
a general denial.—Hall v. Smith, Mo., 130 S 
W. 449. 


15.——Payment Before Maturity.—Where the 
maker of certain promissory notes consented 
that they should be charged off to his account 
before they were due, that was payment of 
them, regardless of the consideration for such 
consent, as a debtor may pay his debt before 
it is due.—Steiner v. Mutual Alliance Trust 
Co. of New York. 124 N. Y. Supp. 184. 


16.——Time of Payment.—The negotiablility of 
a certificate issued by a company whereby it 
agreed to pay a certain sum at the office of a 
trust company in equal semi-annual install- 
ments held not affected by a provision that 
the failure to pay any installments when due 
should make all future installments at once 
due and payable.—Strickland y. National Salt 
Co., N. J., 76 Atl. 1048. 

17. Cancellation of Instruments—Parties.— 
A mortgagee of land affected by a party wall 
agreement held a necessary party to a cancel- 
lation of provisions in the agreement.—Mau- 
pai v. Jackson, 124 N. Y. Supp. 220. 





18. Carriera—Duty to Furnish Cars.—It ie 
the duty of the carrier, when applied to for 
ears, to advise the shipper of any circumstances 
which would be likely to occasion any unrea- 
sonable delay—Cronan vy. St. Louis & S. F. R. 
Co., Mo., 130 S. W. 437. 





19. Existence of Relation._-A temporary 
departure by a passenger from the train for 
any good or reasonable cause, without intent 


to abandon transportation, 


does not end the 
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relation of carrier and passenger.—aAustin v. 
St. Louis & 8. F. R. Co., Mo., 130 S. W. 385. 


20. Misleading as to Value of Goods.— 
silence by one tendering a package for ship- 
ment to a carrier may constitute a fraud, 
where the shape or appearance of the package 
misleads the carrier as to the value of the con- 
tents.—Porteus y. Adams Express Co., Minn., 
127 N. W. 429. 

21. Private Carriers.—The fact that a mo- 
tor car for mail and passengers was run over 
a spur track belonging to a private carrier does 
not establish the fact that the spur was operat- 
ed as a public carrier of freight.—Edgar Lum- 
ber Co. v. Cornie Stave Co., Ark., 130 S. W. 
452. 

22. Chattel Mortgages—Equitable Mortgages. 
~The doctrine of equitable mortgage by res- 
ervation of lien for purchase price applies to 
personal property.—Putnam vy. Summerlin, 
Ala., 53 So. 101. 

23. Common Law—Source.—The common law 
imports a system of unwritten law. not evi- 
denced by statute, but by tradition and the 
opinions and judgments of the sages of the 
law.—State ex rel. O’Malley v. Musick, Mo.. 130 
Ss. W. 398. 

24. Constitutional Law—Distribution of Pow- 
ers.—The question as to what is the best sys- 
tem of compensation for workmen for injuries 
received from industrial accidents is one which 
rests primarily with the legislative hranch of 
the government, and not with the judiciary.— 
Farrar v. St. Louis & S. F. R. Co., Mo., 130 S. 
W. 373. 

25. —Legislative and Judicial Questions.— 
The method to be adopted to insure a supply 
of pure milk, and the standard by which the 
same shall be determined, is a legislafive, and 
not a judicial question.—Nelson y. City of Min- 
neapolis, Minn., 127 N. W. 445. 

26.——Retroactive Statutes.—The legislature 
may abolish the rule of adverse possession, 
where the period has not already run, or title 

















been previous acquired.—Klatt v. City of 
Detroit, Mich., 127 N. W. 409. 
27. Vested Rights.—A curative statute, at- 





tempting to take away property rights already 
vested, is unconstitutional.—Helming y. For- 
rester, Neb., 127 N. W. 373. 

28. Contractsa—Building Contracts.—Under a 
building contract requiring the architect’s ap- 
proval by certificate of the work, a final cer- 
tiflcate, unless arbitrarily or fraudulently with- 
held, is a prerequisite to the contractor's right 
to recover on the contract.—Dickerman _ v. 
seeder, Wash., 109 Pac. 1060. 

29. Consideration.—The doing or undertak- 
ing of anything beyond what one 1s already 
bound to do, though of the same kind and in 
the same transaction, is a good consideration 
for a promise to pay therefor.—Martin Y. 
Brown, N. J., 76 Atl. 1009. 

30. Consideration.—Forbearance to com- 
pel payment of legacy held sufficient consider- 
ation for contract.—In re Pray’s Estate, Minn., 
127 N. W. 392. 

31.——Consideration.—Agreement of surety of 
a contractor to pay a debt owing by the con- 
tractor, if the creditor wil! continue his work, 
held based on a sufficient consideration.—Taylor 
v. Guinan, 124 N. ¥. Supp. 408. 

32. Conversion—Proceeds of Sale.—The pro- 
ceeds of lands sold for partition become per- 
sonality upon distribution under an order of 














the court, and in the absence of any statute 
directing otherwise, this rule is applicable 
when distribution is made to the guardian of 
an infant.—Hottal v. Ekart, S. C, 68 8. E. 
576. 


33. Corporations—Authority of General Man- 
ager.—The vice president and general man- 
ager of a heating company held not to have 
apparent authority to bind the corporation by 
executing a promissory note.—Sedalia Nat. 
Bank v. Economy Steam Heating & Electric Co., 
Mo., 130 S. W. 377. 


34. Judicial Sale of Stock.—A banking 
corporation cannot enjoin a judicial sale of an 
alleged stock interest in the corporation fors 
purposes of partition between other parties.— 
Bank of Baton Rouge v. Leurey, La., 63 So. 
43. 


35. Power to Form.—A person may ex- 
change his estate for shares in a corporation 
without creating a prohibited substitution or 
fidei commissum and without violating the law 
regulating the devolution of property by in- 
heritance.—Weil v. Leopold Weil Building & 
Improvement Co., La., 53 So. 56. 


36. Unreasonable By-Laws. — A corporate 
by-law, making inspection of books by a 
stockholder discretionary with the directors, 
and prohibiting the making of extracts is ille- 
gal and void.—State v. Jessup & Moore Paper 
Co., Del.. 77 Atl. 16. 

37. Courtse—Jurisdiction.—That the Pennsyl- 
vania law forbids a carrier limiting its lla- 
bility for negligence while the federal law 
limits the liability of the vessel owner held 
not to deprive the state courts of jurisdtction 
of an injurv action against a ferry company.— 
Amos vy. Delaware River Ferry Co. of New 
Jersey, Pa., 77 Atl 12. 

384 ‘Covenants—Incumbrances.—Ifi a cove- 
nantee has not discharged an incumbrance or 
been evicted, he is entitled to only nominal 
damages for its breach.—International Devel- 
opment Co. v. Clemans, Wash., 109 Pac. 1034. 

39. Qualificationss—When a grantor ex- 
pressly states in a conveyance that it is sub- 
ject to a specific lien, and then covenants that 
the real estate conveyed is free from incum- 
brances, and that he warrants against all law- 
ful claims, the prior recital of the lien quali- 
fies the subsequent covenants.—Schaad vy. Rob- 
inson, Wash., 109 Pac. 1072. 

40. Criminal Law—Statutory Crimes§—The 
legislature may make acts crimes which are 
bad from a moral standpoint but are _ not 
crimes at common law, and acts thus made 
criminal, and the persons to be affected by the 
enactments, must be determined from the terms 
of the statutes.—State v. Lanyon, Conn., 76 Atl. 
1095. 

41. Customs and Usages—Bvidence.—Where 
a usage is general as applied to a particular 
transaction, except where, the defendant is a 
member of a trade, the presumption is that 
both parties knew of it and contracted accord- 
ingly.—Barrie v. Quimby, Mass., 92 N. E. 461. 

42. Death—Action for Negligent Death.—In 
an action by a widow and minor children for 
negligent death, the character of the husband 
and father is admissible in determining the 
amount of pecuniary damages.—Darks v. Scud- 
ders-Ciale Grocer Co., Mo., 130 S. W. 430. 

43. Deeds—Forfeitures.—Nothing will be held 
to cause a forfeitude under a deed, unless the 
violition is willful and substantial.—Central 
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Christian Chureh y. Lennon, Wash., 109 Pac. 
1027. 


44. Descent and Distribution—Rights of Heirs. 
—Where a person holding a contract for the 
purchase of land dies, his interest descends to 
his heirs as real estate.—In re McMonagle, 124 
N. Y. Supp. 258. 


45. Discovery—Production of Instruments.— 
In a suit to enjoin foreclosure and to cancel a 
mortgage, the court of chancery has inherent 
power to compel the production of the note 
and mortgage for evidential purposes, inde- 





pendent of statute.—Goodall-Brown & Co. vw.’ 


Ray, Ala., 53 So. 137. = 
46. Divorce—Common Law Marriage.—Proof 
of a common-law marriage, if sufticient to es- 
tablish the relation. will sustain an action for 
divorce.—Coad v. Coad, Neb., 127 N. W. 455. 

47. Condonation.—Where a wife condones 
the offenses of her husband, she cannot there- 
after desert him and jn suit for divorce against 
her set up the condoned acts.—Davis v. Davis, 
Ga., 68 S. E. 594. 

48. Custody of Children.—It is within the 
power of the court granting a divorce and fix- 
ing the custody of the children of the parties 
to prescribe conditions as to the custody of the 
children, which may involve their absence from 
the state a portion or all of tne time.—Morrill 
v. Morrill, Conn., 77 Atl. 1. 

49. Election of Remedies—Action in Tort.— 
Where suit in tort is dismissed, the election 
to proceed in tort held not a bar to a suit on 
the contract.—Louisville & N. R. Co. y. Pferd- 
menges, Preyer & Co., Ga., 68 S. E. 647. 

50. Eminent Domain—Compensation.— Where, 
at the time of acquiring the grantor’s interest 
in land, damages, if any, had been sustained 
by reason of the taking of the land by a 
railroad company for right of way purposes, 
the grantee did not succeed to the cause of 
action for the damages.—Lumerate y. St. Louis 
& S. F. R. Co.. Mo., 130 S. W. 448. 

51. Title of Vendor.—Where a_ railroad 
company has need of the fee in land sought 
to be expropriated, the rule that it can expro- 
priate only a servitude of passage does rot 
apply.—John T. Moore Planting Co. vy. Mor- 
gans Louisiana & T. R. & S. S. Co., La., 53 So. 
22. 

52. Escrows—Delivery.—That the condition 
upon which delivery of a bond in escrow was 
to be made was against public policy would 
not authorize delivery without performance 
of the condition, and performance of the con- 
dition would not give the bond vitality.—Man- 
chester Building & Loan-Ass’n v. Allee, N. J., 
76 Atl. 1012. 

53. Estoppel Grounds, — Seller receiving 
check in payment held estopped from assert- 
ing that delivery was conditional as against 
a subvendee in good faith for value.—Ammon 
v. Gamble-Robinson Commission Co., Minn., 127 
N. W. 448. 











Undue Influence.—When fraud 
charged, and a fiduciary 


Evidence 
or undue influence is 


relation is shown prima facie, the burden 
shifts to the fiduciary to show good faith— 
Belden v. Belden, —— N. Y. Supp. 225. 


55. Execution—Failure to Subdivide Land 


Sold.—The failure of the officer selling land un- 
der an execution to subdivide it held an irregu- 
larity of which the execution defendant alone 
may take advantage.—Norman vy. Eastburn, Mo., 
120 S. W. 276. 








56. Exeecutors and Administrators—Expenses 
Incurred.—Expenses incurred by an executor in 
attacking the will held not a proper expenditure 
by him as executor.—Barnard y. Keathley, Mo., 
130 S. W. 306. 

57. Fire Insurance—Failure to Keep Inven- 
tory.—Failure to keep inventory of insured 
property in a safe, as required by policy, where- 
by it was lost, held to prevent recovery on pol- 
icy.—National Fire Ins. Co. v. J. W. Caraway 
& Co., Tex., 130 S. W. 458. 


58.——Statements.—A modifying clause, “so 
far as known to him,” held to apply to alll the 
statements insured is required to make in his 
statement of loss. under standard form fire pol- 
icy provision (Rev. Laws, c. 118, sec. 60)-— 
Greenough vy. Phoenix Ins. Co. of Hartford, 
Mass., 92 N. E. 447. 


59. Foreible Entry and Detainer—Prior Pos- 
session.—Recovery of land from a mere intruder 
can be had upon prior possession alone.—Tison 
v. South Georgia Ry. Co., Ga., 68 S. E. 651. 


60. Frauds, Statute Of—Oral Modification of 
Agreement.—An executory contract, required by 
the statute of frauds to be in writing, can be 
modified by an oral agreement, which is acted 
upon by one of the parties.—Blake v. J. Neils 
Lumber Co., Minn., 127 N. W. 450. 

61. Garnishment—Exemptions.—A garnishee 
in his answer admitting indebtedness,. may set 
up that the amount admitted is exempt, because 
wages due to a daily laborer.—Woodward Lum- 
ber Co. v. Watson, Van Sant & Co., Ga., 68 S. E 
622. 

62. Gifts—Inter Vivos.—To make complete a 
gift of personalty inter vivos, there must be a 
delivery.—Dewey v. Barnhouse, Kan., 109 Pac 
1081. 

63. Guaranty—Construction and Operation.— 
The law will not attribute an Intention to guar- 
antee the party secured against the consequence 
of his own negligence or bad faith.—Krafft v. 
Citizens’ Bank of Dyersburg, ‘ienn., 124 N. ¥ 
Supp. 214. 

64. Guardian and Ward—Homestead.—aAct of 
a guardian in receiving: money as _ received 
in satisfaction of the ward’s share of a surplus 
in the ancestor’s homestead; when the monéy 
was not received, held not to estop the ward 
from asserting his estate in the homestead.— 
Draper v. Clayton, Neb.. 127 N. W. 369. 

65. Homestead—Rights of Surviving Spouse 
and Children.—Upon the death of the owner of 
the fee in a homestead, the estate descends to 
the surviving house for life, with remainder to 
the children of the owner of the fee.—McFar- 
land v. Flack, Neb., 127 N. W. 375. 

66. Husband and Wife—Alienation of Wife's 
Affections.—In an action by a husband for the 
alie.ation of his wife’s affections, a conversa- 
tion between plaintiff and his wife in presence 
of her mother held proverly shown as bearing 
on the state of the affections of the wife.— 
Fuller v. Robinson, Mo., 1380 §. W. 343. 

67. Infants—Sale of Real Estate. — A pro 
ceeding to sell the real estate of an infant is 
absolutely void unless the statutory require- 
ments are complied with.—Johnston v. Garvey, 
124 N. Y. Supp. 278. 

68. Judgment—Default.—The relief granted 
to plaintiff in a case in which defendant does 
not appear cannot exceed that which is de- 
manded in the complaint.—In re City of Seattle, 
Wash., 109 Pac. 1052. 
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69.———Garnishment.—A judgment in garnish- 
ment rendered by a court having jurisdiction 
ot the parties and of the subject matter held 
binding on the parties in a collateral attack.— 
Normal vy. Eastburn, Mo., 130 S. W. 276. 


70. Landlord and Tenant—Attesting Witness- 
es.—An attorney at law, who has no financial 
interest in the subject matter, was not disquali- 
incompetent to attest as a subscribing 
paper beneficial to his client.—Tison 
South Georgia Ry. Co., Ga., 68 S. E. 651. 


fied or 


witness a 


Third -Persons.—When a 
tenant has-exclusive possession, as a general 
rule the landlord is not liable for injuries to 
third persons, arising from defects in the prem- 
i unless such defects existed at the com- 
mencement of the term, or unless he is obligat- 
ed by the lease to make repairs.—Oerter v. 
Ziegler, Wash., 109 Pac. 1058. 


72. 


71.—-Injuries to 


ises, 


held bound to 





Negligence.—A tenant 


see that an awning in front of the store was in ° 


a safe condition, though it was not erected by 
him.—Lewy Art Co. v. Agricola, Ala., 53 So. 
145. 





73. Lareeny—lIntent.—One cannot collect a 
debt due him by taking another’s property in 
payment tnereof without the owner’s consent.— 
McKenzie v. State, Ga., 68 S. E. 622. 

74. Libel and Slander—Justification.—Failure 
to sustain a plea of justification may be consid- 
ered as an aggravating circumstance in estimat- 
ing damages.—Fodor v. Fuchs, N. J., 76 Atl. 
1081. 

75.——Pleading.—Complaint against a surety 
company for wrongfully placing plaintiff’s name 
on its “declined list” held not to state a cause 
of action.—Sawyer v. National Surety Co., Minn., 
27 N. W. 435. 

76.-_—Slander of Title-—“Slander of Title” is 
an actual intrusion upon one’s property in the 
nature of a trespass.—Labarre vy. Burton-Swartz 
Cypress Co., La., 53 So. 113. 

77. Life Insurance—Waiver.—One applying 
for life insurance, held entitled to treat his 
policy as his final contract, and to waive rights 
under a special contract delivered in the course 
of negotiations for the policy.—Langdon  v. 
Northwestern Mut. Life Ins. Co., N. Y., 92 N. E. 
440. 

78. Mandamus—Relief.—A demand by relator 
in mandamus for excessive rellef does not pre- 
clude the relief to which he is entitled.—State 
v. Jessup & Moore Paper Co., Del., 77 Atl. 16. 

79. Master and Servant—Contributory Negli- 
-The defense of contributory negligence 





rence,- 


an affirmative one, and the master has the 
burden of establishing it.—Liston v. St. Louis 
Transfer Ry. Co., Mo., 130 S. W. 381. 


80.— Dangerous Employment.—Employment 
in labeling bottles of beverage charged with 


irbonic acid gas is not dangerous as a matter 4 


of law, through their likelihood to explode while 


being handled.—Herbert v. Parham, S. C., 68 
KE. 564. 
81..—Dangerous Structures.—If a master pro- 
ides strueture which guard against all acci- 


which can reasonably be foreseen, he has 
done his duty in that respect to his employees. 


dents 


New York, N. H. & H. R. Co. v. Dailey, 179 
Fed. 289. 

§2.——Injuries to Servant.—In an action for 
personal injuries to an employee of a_ ship- 
buildine company. who in adjusting a reamer 
to an automatic machine struck the reamer 





with a hammer, causing a chip to fly therefrom 
and hit him in the eye, there was no negligence 
in not anticipating the possibility of such an 
accident, and failing to instruct the plaintiff.— 
Tumminello yv. Fore River Shipbuilding Co., 
Mass., 92 N. E. 449. 


83. Injury to Servant.—One who is run 
down by a locomotive upon a railroad track is 
injured as the result of exposure to a railroad 
hazard.—Schoen y. Chicago, St. P., M. & O. Ry. 
Co., Minn., 127 N. W. 433. 


to Servant.—An employee who 
was in the habit of performing certain duties 
when injured is not a volunteer.—Dixon — y. 
Chiquola Mfg. Co., 8S. C., 68 S. E. 643. 





84.——Injury 


S85. Municipal Corporations—Ordinances.—That 
a mayor had participated in the enactment of 
an ordinance held not to preclude him from 
presiding in the mayor’s court, on the trial of 
one for violating it.—City of Greenville v. Pride- 
more, S. C., 68 S. E. 636. 


86. Negligence—Sufficiency of Evidence. 
Where the inference of negligence from other 
facts is relied on, such inference must be more 
consistent with the negligence of defendant as 
the cause of the injury than with some cause 
for which it is not responsible, but it need not 
be inconsistent with any other hypothesis.— 
Johnston y. St. Louis & S. F. R. Co., Mo., 180 S. 
W. 413. 


87. Parent and Child—Persons Standing in 
Loco Parentis.—A person assuming the parental 
character to a child received into his family 
as a child stands in loco parentis. and is bound 
for its support.—Howard y. Randolph, Ga., 68 
S. E. 586. 

88. Parties—Pleading Defect.—Defect of par- 
ties apparent on the face of the petition should 
be taken advantage of by demurrer.—Barnard 
v. Keathley, Mo., 130 S. W. 306. 

89. Partition—Rights of Co-Tenant.—A hus- 
band, as co-tenant with his children by his first 
marriage in community property of that mar- 
riage, and his wife, after his conveyance to her, 
had a right to occupy the land and to have 
improvements made by him or her set apart 
upon partition, if it could be done without af- 
fecting the rights of other co-tenants, and, if 
not, were entitled to be compensated for such 
improvements.—Lynch y. Lynch, Tex., 130 S. 
W. 461 

90. Party Walls—Nature of Agreement.—A 
party wall agreement providing for the perpet- 
ual maintensnece of the wall at mutual expense 
is a covenant running with the land.—Maupali 
vy. Jackson, 124 N. Y. Supp. 220. 

91. Pleading—Inconsistent Averments. — In- 
consistent averments, which may be rejected 
on motion and still leave a cause of action, do 
not furnish ground for demurrer.—Nicholson 
y. Nicholson, Kan., 109 Pac. 1086. 

92. Pledges—Richts of Pledgee.—Where one 
purchasing homestead claims took a deed of 
trust and other collateral to secure payment 
in case the claims were invalid, and thereafter 
transferred the claims to a bank to secure a 
loan, the bank, on non-payment of the loan, 
was entitled to the henefit of the deed of trust 
and other collateral.—Holland Banking Co. v. 
See, Mo., 130 S. W- 354. 

93. Potsons—Manufacturer or Dealer. — A 
manufacturer or dealer in drues putting a false 
label on an article, indieating,that it is harm- 
less, while it is poisonous, held, as a matter 
of law, he is liable for injuries to one sustain- 
ed bv using the article-—Doarks v. Scudders- 
Gale Grocer Co., Mo., 130 S. W. 4309. 

94, Princitpel and Agent—Anthority of Agent. 
—The fact that an arent has authoritv to make 
a contract for his vrincinval does not give him 
power to cancel it.—Sumwa't Tee & Coal Co. 
v. Knickerbocker Tee Co., Md., 77 Atl. 56. 
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95. Authority of Warrant.—No special au- 
thority in the agent who made the sale to give 
a Warranty that the chatte! sold is fit for the 
purpose for which it was intended need be 
shown.—Laumeier vy. Delph, Mo., 130 S. W. 360. 


96. Ratification.—Tihe doctrine of ratifica- 
tion does not apply where one making a con- 
tract was not at the time, and did not profess 
to be, acting for a principal.—Schlessinger v. 
Forest Products Co., N. J., 76 Atl. 1024 


97. Principal and Surety—Discharge of Sur- 
ety.—Mere delay in proceeding to enforce a 
liability by an obligee will not discharge a 
surety, in the absence of notice to the obligee 





to take legal proceedings to enforce the obli-- 


gation.—Burfeind v. People’s Surety Co., 124 N. 
Y. Supp. 385. 


98.——-Liability of Surety Company.—A sure- 
ty company, engaging for hire in the business 
of issuing guaranty bonds, is held to a stricter 
liability than an ordinary surety.—Brandrup 
v. Brazier, Minn., 127 N. W. 424. 

99. Publie Lands—Homestead Rights.—Any 
agreement by a_ homesteader to transfer his 
claim, or any interest therein, before final 
proof, except as expressly authorized by the 
homestead law of the United States, is void.— 
Cascade Public Service Corporation y. Rails- 
back. Wash., 109 Pac. 1062. 

100. Railroads—tInjury to Passenger.— That door 
knob of door to baggage coach was very close 
to casing held sufficient to charge the railroad 
company with negligence.—Creason y. St. Louis, 
I. M. & S. Ry. Co., Mo., 180 S. W. 445. 

101. Rape—Want of Marriage Relation.—While 
want of the marriage relation is an essential in- 
gredient of the crime of rape, and must be 
alleged and proved, the fact may be proved by 
vircumstances.—State v. May, Wash., 109 Pace. 
1026. 

102. Reformation of Inustruments— Mistake of 
Scrivener.—Where there was no misunderstand- 
ing between the parties as to the terms of an 
agreement, but the scrivener, in reducing it 
to writing. by mistake expressed it differently, 
equity will relieve from such a mistake, wheth- 
er it be one of fact or of law.—Bacot v. Fessen- 
den, 124 N. Y¥. Supp. 370. 

103. Relense—Accord and Satisfaction.—A person 
injured through the negligence of two railroad 
companies, and who settles with one of them, 
does not release such company so as to pre- 
vent suit against the other company.—Walsh v. 
New York Cent. H. R. R. Co., 124 N. Y¥. Supp. 
4 » 


vle. 





104. Removal of Causes—Federal Question.— 
Where neither of the parties toa suit isa resi- 
dent of the district, the consent of both is neces- 
sary to confer jurisdiction on a federal court, and 
the cause is not removable over the plaintiff’s ob- 
jection, whether the ground of removal is di- 
versity of citizenship, or because the suit is 
based on a law of the United States.—Bottoms 
v. St. Louis & S. F. R. Co., 179 Fed. Rep. 318. 

105.———-Proceedings in State Court.—-The 
state court may decide the question whether 
on face of the record petitioner is entitled to 
removal, and if it errs in keepine the case, 
and its decision is affirmed, the United States 
Supreme Court has jurisdiction to correct the 
error, considering only that part of the record 
ending with the petition.—Schwyhart vy. Bar- 
rett, Mo., 130 S. W. 388. 

106. Sales—Action for Price.—In an action 
for price of goods sold, where plaintiff alleges 
full performance, he cannot over defendant's 
objection show partial performance and mat- 
ters excusing full performance.—Caffee v. Al- 
fred R. Sax Lumber Co., 124 N. Y. Supp. 325. 

107.——Conditional Sales.—A provision in 
a conditional sale contract that vendee could 
not sell without the written consent of ven- 
dor mav be waived.—Karalis v. Agnew, Minn., 
127 N. W. 440. 

108. Searches ahd Seizures—Probable Cause. 
—Where the facts are undisputed and but 
one inference can be drawn from them. the 
question of probable cause is one of law for 
the court.—Lane y. Pennsylvania R. Co., N. J., 
76 Atl. 1016. 

109. Specific Performance—When Remedy 
Lies.—Specifie nerformance of a contract is 
not a matter of absolute right, but rests in 
the court's sound discretion, and will be de- 








nied when it would be inequitable-—McQuary 
vy. Missouri Land Co. of Scotland, Mo., 130 8. 
W. 335. 

110. Statutes—Implied Repeal.—A subsequent 
statute necessarily repeals a prior one, when 
there is between them a conflict and repug- 
naney so clear that the two cannot stand 
together.—State ex rel. Gaston vy. Shields, Mo., 
130 Ss. W. 298. 

111. Street Railroads—Duty to Protect Pas- 
sengers.—A carrier held required to protect 
passengers from insult and personal violence 
by employees.—Alabama City, G. & A. Ry. Co. 
v. Sampley, Ala., 53 so. 142. 

112.—Safe Place to Alight.—A_ street rail- 
way is required to furnish a passenger a rea- 
sonably safe way in which to make a transfer 
from one car to another.—Creenan vy. Interna- 
tional Ry. Co., 124 N. Y¥. Supp. 360. 

113. Taxation—Franchise Tax.—The tax on a 
corporate franchise does not depend on _ the 
profits or amount of the business of the cor- 
poration, but it is a payment for the privilere 


of doing business as a corporation. — New 
York Terminal Co. vy. Gaus, 124 N. Y. Supp. 200. 
114.——Recitals in Tax Deeds.—Under Pol. 


Code, Secs. 3787, 3817, a sale by the state of 
property bid in for taxes for more than the 
amount of the taxes. penalties, etc., held not 
void.—Griggs v. Hartzoke, Cal., 109 Pac. 1104. 

115. Telegraphs and Telephones—Delayed 
Delivery.—A jury has much discretion in as- 
sessing damages for mental pain suffered by 
the addressee, of a telegram summoning him 
to his mother’s deathbed, through delay in de- 
livery.—Western Union Telegraph Co. v. Cleve- 
land, Ala., 53 So. 80. 

116. Tenaney in Common—Adverse Posses- 
sion.—.A\ second wife’s continued possession of 
land, acquired during a first marriage, after the 
husband's conveyance thereof to her, held not to 
start the statute of limitations against the chil- 
dren by his first marriage, until notice that 
she was claiming under the deed.—Lynch v. 
Lynch, Tex., 130 S. W. 461. 

117. ende-Marks and Trade-Names—Geo- 
graphical Names.—When they are properly de- 
scriptive the use of geographical words in a 
business name will not be enjoined, in the ab- 
sence of estoppel, or actual fraud, or mislead- 
ing of the public.—Michigan Savings Bank vy. 
Dime Savings Bank, Mich., 127 N. W. 364. 

118. Trespass—Title of Plaintiff.—One in 
possession of land held entitled to recover dam- 
ages for the invasion of the possession and for 
cutting timber thereon, although he alueges both 
title and possession and _ proves possession 
only.—Beaufort Land & Investment Co. vy. New 
River Lumber Co., 8S. C., 68 S. E. 637. 

119. Trusts—Death of Trustee.—Where a trust 
has terminated, and the beneficiary in remainder 
is the holder of the legal title under the will 
of the deceased trustee, equity has no jurisdic- 
tion to appoint a successor.—In re Kittinger’s 
Estate, Del., 77 Atl. 24. 

120.——Implied Trusts.—Where too large a 
fund was paid over by executors to themselves 
as trustees for the accomplishment of the lawful 
part of a trust, the remainder would be held by 
them under a resulting trust in favor of the ex- 
ecutors or the residuary legatees.—Hewitt v. 
Green, N. J., 77 Atl. 25. 

121. Waters and Water Courses—Appropria- 
tion for Irrigation.—No right of appropriation of 
the waters of a stream for irrigation purposes 
can be acquired by one illegally occupying land 
on an Indian reservation, prior to the opening 
of the reservation to settlement under the home- 
stead law.—Avery vy. Johnson, Wash., 109 Pac. 
1028. 

122. Wills—Election.—To effect an election be- 
tween a devise and an inconsistent right, there 
must be some decisive act that will prevent re- 
storing the parties to the same situation as if 
such act had not been performed.—Cobb Vv. 
Macfarland, Neb., 127 N. W. 377. 

123. Witnesses—Cross-Examination. — Cross- 
examination of a witness of accused as to, the 
latter’s reputation for peace and quiet is largely 
in the discretion of the trial court.—State v. 
Trapp, Or., 109 Pac. 1094. 

124..—Imvneachment.—The impeachment of 
one’s own witness should be extended only un- 
der the direction or vermission of the court.— 
Hackett v. Seott. Wash., 109 Pac. 10380. 
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